
Village of Airmont
Zoning Board of Appeals

Village Hall
Thursday, March 8, 2018

MEMBERS PRESENT: MARTY KIVELL, CHAIRMAN
ARTHUR KATZ
CHARLES PICARELLI 

            MATT RYAN, AD HOC

MEMBERS ABSENT: LAURIE DIFRANCESCO 
SCOTT MEIER
LINDA CARBONE, AD HOC

PRESENT:             DAN KRAUSHAAR, DEPUTY VILLAGE ATTORNEY
           LOUIS ZUMMO, BUILDING INSPECTOR
            SUZANNE CARLEY, P&Z CLERK

The meeting was called to order at 8:05 pm by Chairman Kivell which was followed by the 
pledge of allegiance and roll call.  Chairman Kivell appointed ad hoc Matthew Ryan a voting 
member for the evening. 

Arthur Katz made a motion to approve the minutes as long as the clerk added his question 
about whether the applicant could apply to for a new C/O to the PB.  Charlie Picarelli 
seconded the motion to approve the minutes with the comments added.  All in favor .

Steven Barshov ad Ira Emanuel both present for the applicant.  Chairman Kivell asked if they 
had brought the information with them on the number of items that the Board asked for from 
the last ZBA Meeting – the findings from the closing attorney and the school registration 
numbers and the grades they are comprised of. Ira Emanuel noted that they reached out to 
Rabbi Fink for the previous records and they are not available as the Rabbi has health issues.

More specifically they don’t think that its relevant and didn’t ask for any additional 
information. Ira also noted that they changed their mind about going to the closing attorney.

Steven Barshov noted that the information requested is not a variable and they are before the 
ZBA for an appeal of the Building Inspector of the code and relevant documentation with the 
issue.  They are not here to examine records and the Village should have its own records.

Dan Kraushaar noted that taking its word wouldn’t have contained the relevant information as 
to whether or not a C/O exists.  

Steven Barshov indicated that they are here to determine if the Building Inspector acted 
lawfully or unlawfully and it has nothing to do with the closing. He handed out a letter and an 
affidavit from Ian Smith on the events.  He suggested a five minute recess to first read the 
letter and noted that they can either read it, discuss it or come back.
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The Chairperson deferred to Dan Kraushaar and Dan advised that like any other entity that is 
issued with a violation of notice of NY State and Zoning Code 1) allows for the aggrieved 
entity to challenge the interpretation and 2) if the if the ZBA upholds the Building Inspectors 
determination the entity could appeal the determination to and seek to have a tentative or 3) if 
the ZBA don’t agree they could overturn the Building Inspectors determination and someone 
could appeal that as well and 4) the entity could go before the Village Justice and have the 
matter heard there.

The wording used in Mr. Barshovs letter dated 3-8-18 appears to be taking the position of the 
issuance of the violation by the Building Inspector does to the point of merely and 
administration decision but an intentional act to deprive the entity of Federal Civil Rights.

Chairman Kivell summaries that they have a sworn statement from the previous Building 
Inspector on his findings and that the current Building Inspector finds this differently and thus 
this has been handed to the ZBA for further findings.

Matt Ryan stated that they have talked about the former Building Inspector and that he 
supplied an affidavit.  He questioned why didn’t they due the due diligence when purchasing in
2016 – check for the C/O and title search which would have disclosed or provided the 
information.

Steven Barshov advises that he already addressed this and that they opted not to provide the 
information.

Chairman Kivell asked the applicant’s representatives why they agreed to provide the 
information in the first place at the previous meeting?

Steven Barshov noted that they thought about it and want on record upon clearer reflection that
this request for this information was not relevant.  He also indicated that they Village should 
have it if it existed.  What’s in the record is what they received from the Village.  He noted in 
the prior lengthy documents that had been submitted Exhibit H shows that the student 
enrollment disclosed by NY States was always something that Village had actual knowledge of
via the Fire Inspections.  400 students was discussed.

He indicated that site plan approval for potential addition and expansion of buildings was up to
the Building Inspector to a decision as to whether or not they were needed.  Site plan approval 
is not needed for everything. Where the increase of water, parking, sewerage occurs if it does 
not meet the standards if the Building Inspector so determines.  

Dan Kraushaar asked does it reflect the requires revised site plan approval?

Arthur Katz asked why he disagreed.  He noted that heating a furnace or a swimming pool is 
different and neither say anything for a school use.
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Steve Barshov noted that C/O’s for a school put in no dispute whether the number of students 
are lawful.  No determination no site plan.  The original site plan had to be amended.  He never
requested or required then that site plan determination be normalized by his failure to require 
documented sworn statement. He is legally obligated to follow what Mr. Smith did.

Chairman Kivell asked the Building Inspector for his thoughts and what lead to his findings 
and issues.  Ian Smith testified to C/O’s not the increase in the number of occupants.  There is a
resolution from 2001 for 167 occupants.  He stated he does not know of any other C/O’s, and 
there is no documentation saying that Ian did this.  His affidavit is a flawed affidavit.

Arthur Katz asked the Building Inspector is he is aware of what is going on at the site and what
is approved.

Louis Zummo advised that there are no other C/O’s for the number of occupants.

Steven Barshov noted that an amended site plan is missing.  No charge of building 
improvements.  The only thing that is missing is the with the number of students.  We have a 
sworn affidavit as to why the occupancy never exceeded that of Camp Regesh. Ian exercised in
his discretion not to require additional documentation and it was exercised. What is supposed 
to exist as the history is self evident that the former Building Inspector didn’t think it was 
necessary. A C/O was issued to 212 Cherry Lane and is referenced in the resolution.

Chairman Kivell asked if the site plan approval had flexibility and asked how the population 
was given that flexibility.

Ira Emanuel noted that no one can tell what the PB determined.  A 22-23 acre property is 
usually limited and tied to the parking.  The 1000+ parking could be be faced with a property 
that size and one can only speculate what was in the minds of the PB.

Steven Barshov stated that it is the obligation of the Board and the Building Inspector to take 
the language of the site plan approval and apply it.  The Building Inspector had discretion to 
interpret it.  There is a clear record of the Building Inspector based on the language in the site 
plan approval.  The wording dictates itself as the capacity is indicated “at any given time” 
which means at anytime in history.  He respectfully suggested that they Board look it up.

Chairman Kivell noted that if the parking is such a big factor in the population, we need to 
look at the size and the limit.

Ira Emanuel noted that there is no allegation of Building Code or Fire Code of population. 

Marty Kivell asked the ZBA members if they had any questions otherwise they need to think 
about rendering a decision.

Arthur Katz asked Louis Zummo if a C / O was issued now would the C /O have an occupancy
number? Lou responded that the occupancy number is determined by the Planning Board by 
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the site plan and the resolution.  If presented, a new site plan would be reviewed by the PB and
if approved there would no longer be any violations.

Arthur Katz asked why is there such hesitance in getting a new site plan.

Steven Brashov responded yes there is a problem why should they ask when the previous 
owners had this occupancy.  Building Inspector authorized all changes that he saw.
He noted that in 38 years he never once advised to go for discretionary approval for a vested 
right relied on by a building inspector determination.  They lawfully have occupants. The prior 
school did not have an issue for expanding and if they apply for tit they loose their vested right.

Charlie Picarelli indicated that hat more occupancy requires more sq. footage. It has been 
persistently said that the former Building Inspector by approving buildings was knowingly 
giving approval in increased population.

Steven Barshov noted that two Fire Inspectors identified in their reports as part of their official 
reports the occupancy for years and no action was taken.  The Building Inspector had 
discretion and exercised his rationale.  He knew the occupancy during winterizations and the 
space the added numbers where there with his opportunity to inspect.  Its binding on his 
successor if it was practiced this way.

Dan Kraushaar asked if anyone approached the Fire Inspector about his dealings with the 
former Building Inspector. 

Chairman Kivell asked if there is a binding time on a decision for an Interpretation.

Dan Kraushaar asked if there were any other records or a pass drive provided on the Village 
records related to the site that need to be provided to the remainder of the Board Members as 
several members are not in attendance.

Chairman Kivell asked that they other members be apprised of all the relevant letters and 
records received.  He noted that they are not prepared this meeting to make a decision and 
concur for the next meeting.  He asked that the P&Z Clerk reach out to the former Fire 
Inspector and that they continue this application to  the April 12th  ZBA Meeting.

Charlie Picarelli made a motion to continue the application of Central UTA of Monsey to 
Thursday April 12th at 8:00pm.  Arthur Katz seconded the motion.  All in favor motion carries.

Arthur Katz made a motion to adjourn the meeting at 9:19 pm.  Marty Kivell seconded it. All 
in favor.  Meeting adjourns.
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